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records maintained by third parties for
the purpose of the audit. The Copyright
Owner or Performer requesting the
verification procedure shall retain the
report of the verification for a period of
not less than 3 years.

(e) Acceptable wverification procedure.
An audit, including underlying paper-
work, which was performed in the ordi-
nary course of business according to
generally accepted auditing standards
by an independent and Qualified Audi-
tor, shall serve as an acceptable
verification procedure for all parties
with respect to the information that is
within the scope of the audit.

(f) Consultation. Before rendering a
written report to a Copyright Owner or
Performer, except where the auditor
has a reasonable basis to suspect fraud
and disclosure would, in the reasonable
opinion of the auditor, prejudice the in-
vestigation of such suspected fraud, the
auditor shall review the tentative writ-
ten findings of the audit with the ap-
propriate agent or employee of the Col-
lective in order to remedy any factual
errors and clarify any issues relating
to the audit; Provided that the appro-
priate agent or employee of the Collec-
tive reasonably cooperates with the
auditor to remedy promptly any fac-
tual errors or clarify any issues raised
by the audit.

(g) Costs of the verification procedure.
The Copyright Owner or Performer re-
questing the verification procedure
shall pay the cost of the procedure, un-
less it is finally determined that there
was an underpayment of 10% or more,
in which case the Collective shall, in
addition to paying the amount of any
underpayment, bear the reasonable
costs of the verification procedure.

§380.8 Unclaimed funds.

If the Collective is unable to identify
or locate a Copyright Owner or Per-
former who is entitled to receive a roy-
alty distribution under this subpart,
the Collective shall retain the required
payment in a segregated trust account
for a period of 3 years from the date of
distribution. No claim to such distribu-
tion shall be valid after the expiration
of the 3-year period. After expiration of
this period, the Collective may apply
the unclaimed funds to offset any costs
deductible under 17 U.S.C. 114(g)(3). The
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foregoing shall apply notwithstanding
the common law or statutes of any
State.

Subpart B—Broadcasters

§380.10 General.

(a) Scope. This subpart establishes
rates and terms of royalty payments
for the public performance of sound re-
cordings in certain digital trans-
missions made by Broadcasters as set
forth herein in accordance with the
provisions of 17 U.S.C. 114, and the
making of Ephemeral Recordings by
Broadcasters as set forth herein in ac-
cordance with the provisions of 17
U.S.C. 112(e), during the period Janu-
ary 1, 2011, through December 31, 2015.

(b) Legal compliance. Broadcasters re-
lying upon the statutory licenses set
forth in 17 U.S.C. 112(e) and 114 shall
comply with the requirements of those
sections, the rates and terms of this
subpart, and any other applicable regu-
lations not inconsistent with the rates
and terms set forth herein.

(c) Relationship to wvoluntary agree-
ments. Notwithstanding the royalty
rates and terms established in this sub-
part, the rates and terms of any license
agreements entered into by Copyright
Owners and digital audio services shall
apply in lieu of the rates and terms of
this subpart to transmission within the
scope of such agreements.

§380.11 Definitions.

For purposes of this subpart, the fol-
lowing definitions shall apply:

Aggregate Tuning Hours means the
total hours of programming that the
Broadcaster has transmitted during
the relevant period to all listeners
within the United States from any
channels and stations that provide
audio programming consisting, in
whole or in part, of Eligible Trans-
missions.

Broadcaster means an entity that:

(1) Has a substantial business owning
and operating one or more terrestrial
AM or FM radio stations that are 1li-
censed as such by the Federal Commu-
nications Commission;

(2) Has obtained a compulsory license
under 17 U.S.C. 112(e) and 114 and the
implementing regulations therefor to
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make Eligible Transmissions and re-
lated ephemeral recordings;

(3) Complies with all applicable pro-
visions of Sections 112(e) and 114 and
applicable regulations; and

(4) Is not a noncommercial webcaster
as defined in 17 U.S.C. 114(f)(5)(E)(1).

Broadcaster Webcasts mean eligible
nonsubscription transmissions made by
a Broadcaster over the Internet that
are not Broadcast Retransmissions.

Broadcast Retransmissions mean eligi-
ble nonsubscription transmissions
made by a Broadcaster over the Inter-
net that are retransmissions of terres-
trial over-the-air broadcast program-
ming transmitted by the Broadcaster
through its AM or FM radio station,
including ones with substitute adver-
tisements or other programming occa-
sionally substituted for programming
for which requisite licenses or clear-
ances to transmit over the Internet
have not been obtained. For the avoid-
ance of doubt, a Broadcast Retrans-
mission does not include programming
that does not require a license under
United States copyright law or that is
transmitted on an Internet-only side
channel.

Collective is the collection and dis-
tribution organization that is des-
ignated by the Copyright Royalty
Judges. For the 2011-2015 license pe-
riod, the Collective is SoundExchange,
Inc.

Copyright Owners are sound recording
copyright owners who are entitled to
royalty payments made under this sub-
part pursuant to the statutory licenses
under 17 U.S.C. 112(e) and 114(f).

Eligible Transmission shall mean ei-
ther a Broadcaster Webcast or a Broad-
cast Retransmission.

Ephemeral Recording is a phonorecord
created for the purpose of facilitating
an Eligible Transmission of a public
performance of a sound recording under
a statutory license in accordance with
17 U.S.C. 114(f), and subject to the limi-
tations specified in 17 U.S.C. 112(e).

Performance is each instance in which
any portion of a sound recording is
publicly performed to a listener by
means of a digital audio transmission
(e.g., the delivery of any portion of a
single track from a compact disc to one
listener) but excluding the following:

§380.11

(1) A performance of a sound record-
ing that does not require a license (e.g.,
a sound recording that is not copy-
righted);

(2) A performance of a sound record-
ing for which the Broadcaster has pre-
viously obtained a license from the
Copyright Owner of such sound record-
ing; and

(3) An incidental performance that
both:

(i) Makes no more than incidental
use of sound recordings including, but
not limited to, brief musical transi-
tions in and out of commercials or pro-
gram segments, brief performances
during news, talk and sports program-
ming, brief background performances
during disk jockey announcements,
brief performances during commercials
of sixty seconds or less in duration, or
brief performances during sporting or
other public events and

(ii) Other than ambient music that is
background at a public event, does not
contain an entire sound recording and
does not feature a particular sound re-
cording of more than thirty seconds (as
in the case of a sound recording used as
a theme song).

Performers means the independent ad-
ministrators identified in 17 U.S.C.
114(g)(2)(B) and (C) and the parties
identified in 17 U.S.C. 114(g)(2)(D).

Qualified Auditor is a Certified Public
Accountant.

Small Broadcaster is a Broadcaster
that, for any of its channels and sta-
tions (determined as provided in
§380.12(c)) over which it transmits
Broadcast Retransmissions, and for all
of its channels and stations over which
it transmits Broadcaster Webcasts in
the aggregate, in any calendar year in
which it is to be considered a Small
Broadcaster, meets the following addi-
tional eligibility criteria:

(1) During the prior year it made Eli-
gible Transmissions totaling less than
27,777 Aggregate Tuning Hours; and

(2) During the applicable year it rea-
sonably expects to make Eligible
Transmissions totaling less than 27,777
Aggregate Tuning Hours; provided
that, one time during the period 2011-
2015, a Broadcaster that qualified as a
Small Broadcaster under the foregoing
definition as of January 31 of one year,
elected Small Broadcaster status for
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§380.12

that year, and unexpectedly made Eli-
gible Transmissions on one or more
channels or stations in excess of 27,777
aggregate tuning hours during that
year, may choose to be treated as a
Small Broadcaster during the following
year notwithstanding paragraph (1) of
the definition of ‘‘Small Broadcaster”
if it implements measures reasonably
calculated to ensure that it will not
make Eligible Transmissions exceeding
27,777 aggregate tuning hours during
that following year. As to channels or
stations over which a Broadcaster
transmits Broadcast Retransmissions,
the Broadcaster may elect Small
Broadcaster status only with respect to
any of its channels or stations that
meet all of the foregoing criteria.

§380.12 Royalty fees for the public
performance of sound recordings
and for ephemeral recordings.

(a) Royalty rates. Royalties for Eligi-
ble Transmissions made pursuant to 17
U.S.C. 114, and the making of related
ephemeral recordings pursuant to 17
U.S.C. 112(e), shall, except as provided
in §380.13(g)(3), be payable on a per-per-
formance basis, as follows:

(1) 2011: $0.0017;

(2) 2012: $0.0020;

(3) 2013: $0.0022;

(4) 2014: $0.0023;

(5) 2015: $0.0025.

(b) Ephemeral royalty. The royalty
payable under 17 U.S.C. 112(e) for any
reproduction of a phonorecord made by
a Broadcaster during this license pe-
riod and used solely by the Broadcaster
to facilitate transmissions for which it
pays royalties as and when provided in
this section is deemed to be included
within such royalty payments and to
equal the percentage of such royalty
payments determined by the Copyright
Royalty Judges for other webcasting as
set forth in §380.3.

(c) Minimum fee. BEach Broadcaster
will pay an annual, nonrefundable min-
imum fee of $500 for each of its indi-
vidual channels, including each of its
individual side channels, and each of
its individual stations, through which
(in each case) it makes Eligible Trans-
missions, for each calendar year or
part of a calendar year during 2011-2015
during which the Broadcaster is a li-
censee pursuant to licenses under 17
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U.S.C. 112(e) and 114, provided that a
Broadcaster shall not be required to
pay more than $50,000 in minimum fees
in the aggregate (for 100 or more chan-
nels or stations). For the purpose of
this subpart, each individual stream
(e.g., HD radio side channels, different
stations owned by a single licensee)
will be treated separately and be sub-
ject to a separate minimum, except
that identical streams for simulcast
stations will be treated as a single
stream if the streams are available at a
single Uniform Resource Locator
(URL) and performances from all such
stations are aggregated for purposes of
determining the number of payable
performances hereunder. Upon pay-
ment of the minimum fee, the Broad-
caster will receive a credit in the
amount of the minimum fee against
any additional royalties payable for
the same calendar year for the same
channel or station. In addition, an
electing Small Broadcaster also shall
pay a $100 annual fee (the ‘‘Proxy Fee’’)
to the Collective for the reporting
waiver discussed in §380.13(g)(2).

§380.13 Terms for making payment of
royalty fees and statements of ac-
count.

(a) Payment to the Collective. A Broad-
caster shall make the royalty pay-
ments due under §380.12 to the Collec-
tive.

(b) Designation of the Collective. (1)
Until such time as a new designation is
made, SoundExchange, Inc., is des-
ignated as the Collective to receive
statements of account and royalty pay-
ments from Broadcasters due under
§380.12 and to distribute such royalty
payments to each Copyright Owner and
Performer, or their designated agents,
entitled to receive royalties under 17
U.S.C. 112(e) and 114(g).

(2) If SoundExchange, Inc. should dis-
solve or cease to be governed by a
board consisting of equal numbers of
representatives of Copyright Owners
and Performers, then it shall be re-
placed by a successor Collective upon
the fulfillment of the requirements set
forth in paragraph (b)(2)(i) of this sec-
tion.

(i) By a majority vote of the nine
Copyright Owner representatives and
the nine Performer representatives on
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